| NTERI M PCLI CY ON | NCENTI VES FOR SELF- PQLI C NG

ENVI RONVENTAL AUDI T PQLI CY

POLI CY ENF-97. 004

| NTRODUCTI ON
A PURPGSE AND | NTENT

One of the nost inportant responsibilities of the Departnment
of Environnmental Protection (DEP) is ensuring conpliance with | aws
that protect public health, safety and wel fare, and the
environment. The threat of stringent enforcenent has historically
served as a chief incentive to secure conpliance and renedi ati on of
har m

Because governnent resources avail able for enforcenent are
l[imted, a maxi num | evel of conpliance cannot be achi eved wi t hout
active efforts by the regulated cormunity. Achieving conpliance,
therefore, also requires the cooperation of thousands of businesses
and other regulated entities subject to these requirenents.

Accordi ngly, DEP seeks to provide incentives to encourage voluntary
conpl i ance.

This interimpolicy sets forth how DEP expects to exercise its
enforcenment discretion in determning an appropriate enforcenent
response and admnistrative penalty for violations discovered
during the course of an environnental audit.

It is intended to pronote a higher standard of self-policing
by reducing penalties and refraining fromrecomendi ng cri m nal
prosecution for violations that are discovered through voluntary
audits, conpliance managenent systens or other activities that



denonstrate due diligence, and that are pronptly discl osed and
expedi tiously corrected.

B. APPLI CABI LI TY AND LEGAL EFFECT

This policy applies to all admnistrative enforcenent actions
agai nst regulated entities that discover violations through either
an environnental audit or docunented, systematic due diligence,
except that this policy does not apply to nunicipalities. [NOTE
Refer to DEP InterimPolicy on Conpliance Incentives for
Muni ci palities, (POLICY ENF-97.003). ]

This policy applies to all such actions commenced after the
effective date of this policy, April 26, 1997, and to all pending
cases in which DEP has not reached agreenment in principle with the
regul ated entity on the anmount of an admnistrative penalty.

This policy supplenments the principles and presunptions
contained in Sections Ill and 1V of the Enforcenent Response
Qui dance (ERG, and the DEP InterimPolicy on Conpliance |Incentives

for Small Business (PQOLICY ENF-97.002), and should be read in
conjunction with them

This policy does not apply to self-certification statenents
required of regulated entities by the DEP Environnental Results
Program or to the Audit Program conducted pursuant to
M G L. Chapter 21E.

This policy does not apply to settlenents of clains for
stipul ated or suspended penalties for violations of consent orders
or other settlenment agreenment requirenents.

[1. DEFIN TIONS
For the purposes of this policy, the follow ng definitions
apply. Sone ternms used in this policy may al so be nore fully

di scussed in the ERG

"Cal cul ati on Gui dance" refers to the DEP Cuidelines for
Calculating Admnistrative Penalties (POLI CY ENF-90.001).

"Due diligence" enconpasses the regulated entity's systematic
efforts, appropriate to the size and nature of its business, to
prevent, detect and correct violations through all of the
fol |l ow ng:




1) Conpl i ance policies, standards and procedures that
identify how enpl oyees and agents are to neet the requirenents
of laws, regulations, permts, certifications and other
sources of authority for environnmental requirenents;

2) Assignnment of overall responsibility for overseeing
conpliance with policies, standards, and procedures, and
assignments of specific responsibility for assuring conpliance
at each facility or operation;

3) Mechani sns for systematically assuring that conpliance
policies, standards and procedures are being carried out,
including nonitoring and auditing systens reasonably desi gned
to detect and correct violations, periodic evaluation of the
overal | performance of the conpliance nanagenent system and a
means for enpl oyees or agents to report violations of
environmental requirenments w thout fear of retaliation;

4) Efforts to comuni cate effectively the regul ated
entity's standards and procedures to all enployees and ot her
agents, including those concerning disclosure of information
about chem cal s;

5) Appropriate incentives to managers and enpl oyees to
performin accordance with the conpliance policies, standards
and procedures (e.g., specific resonsibilities enbodied in job
descri ptions and sanctions through appropriate disciplinary
mechani sns for failure to perform; and

6) Procedures for reporting releases and for the pronpt and
appropriate correction of any violations, and any necessary
nodi fications to the regulated entity's programor facility to
prevent future violations and rel eases.

7) Use of appropriately qualified or, where required,
mandat ed experts (e.g., licensed hazardous waste facility, TRA
pl anner, Licensed Site Professional).

"Econom c benefit" refers to an adjustnent factor that MG L.
Chapter 21A, Section 16 and 310 CVR 5.00 require DEP to consider in
cal culating the anount of an adm nistrative penalty. DEP
Quidelines for Calculating Admnistrative Penalties (POLICY ENF-
90.001) provide that economc benefit should be cal cul ated and
added to the gravity based penalty whenever there is an indication
t hat nonconpliance resulted in del ayed conpliance costs, avoided
conpl i ance costs, and/or profits fromunlawful activity.




"Environnental audit" is a systematic, docunented and
obj ective review and eval uation perforned by a regulated entity, or
perforned by a third party, to determine whether a facility is in
conpliance with all applicable environnmental requienents, and if
not, which recomends appropriate and tinely action to correct
exi sting violations, and prevent, detect and correct future
violations, including efforts described in the definition of "due
diligence" above. [NOTE: This definition is intended for use in
this policy, and does not apply to the audits or response actions
performed pursuant to MG L. Chapter 21E. ]

"Environnental audit report” means the anal ysis, concl usions,
and recommendations resulting froman environnental audit, but does
not include data obtained in, or testinonial evidence concerning,
the environnmental audit. [NOTE Environnental audit report as
defined here is for use in this policy, and does not apply to the
Notice of Audit Findings used in the Audit Program conducted
pursuant to MG L. Chapter 21E. ]

"Punitive penalty" is that portion of an adm nistrative
penalty which reflects the gravity of the violations, duration of
nonconpl i ance, behavior and financial condition of the regul ated
entity and other relevant public interest considerations. A
punitive penalty includes adjustnments fromthe base nunber, as
described in the DEP @uidlines for Calculating Adm nistrative
Penal ties (PQLICY ENF-90.001), on the basis of:

* the actual and potential inpact of the violations;

* the actual or potential costs incurred, and actual and
potenti al damages suffered by the Commonweal t h;

* mul ti pl e days of occurrence;

* exi stence or |lack of good faith;

* financial condition of the regulated entity; and

* any other relevant public interest considerations.

[ NOTE: Punitive penalty does not include that portion of the
penalty representing the regul ated entity's econom c benefit or
gain fromnonconpliance. A so, punitive penalties doe not include
Nat ural Resource Damages recoverable pursuant to MG L. Chapter 21E
or CERCLA. ]

"Public health, safety and wel fare" refers to human healt h,
safety and wel fare.




"Requl ated entity" (or "person") means any agency or politica
subdi vi sion of the Commonweal th, any state, public or private
corporation or authority, individual, trust, firm joint stock
conpany, partnership, association, or other entity, or any group
thereof, or any officer, enployee, or agent thereof. Wthout
l[imting the generality of the foregoing, the term"regul at ed
entity" shall also include

1) any city, town, district, or body politic of the
Commonweal t h, and

2) any agency or authority of the Federal governnent
whenever, as a matter of Federal |aw, that Federal agency or
authority is required to conply wth State law, and is subject
to State-inposed penalties for nonconpliance.

"Requi renent" means any statute, regulation, order, |icense or
approval issued or adopted by DEP, or any |aw which DEP has the
authority or responsibility to enforce.

"Voluntary" means freely perfornmed, and not as a result of
being required by statute, regulation, license, permt,
admni strative or judicial order, consent order or agreenent.
Vol untary does not include perfornmance of self-certification
statenents under the DEP Environnental Results Program

"WIlful blindness" is the deliberate avoi dance of | earning
facts or the failure to acquire specific know edge when ot her facts
are known that woul d i nduce nost people to acquire the specific
know edge i n question.

|1'1. STATEMENT OF PQLI CY

A. I NCENTI VES FOR SELF- PQLI CI NG

Wiere the regul ated entity has established that it satisfies
all of the conditions of Section I11.B. of this policy, DEP nmay
exercise its enforcenent discretion by providing the follow ng
i ncentives to encourage voluntary self-policing.




1. No Notice of Nonconpli ance

If the initial enforcenent response for the violations would
normal |y be a Notice of Nonconpliance (NON), DEP will not issue an
NCON, or otherw se use the violations to establish a foundation for
future enforcenent.

2. No Punitive Penalties

If any violations warrant the assessnent of an admnistrative
penalty, DEP will not seek a punitive penalty, as that termis
defined in this policy, for the violations. This policy limts the
conpl ete wai ver of the punitive portion of the penalty to regul at ed
entities that discover violations through either (a) an
environmental audit, as defined in this policy, or (b) a
docunent ed, systematic procedure or practice which reflects the
regul ated entity's due diligence, as defined in this policy, in
preventing, detecting, and correcting violations. The regul ated
entity has the burden of establishing that it satisfies al
conditions of Section IIl1.B., and is entitled to a waiver of the
punitive penalty.

It is DEP's practice to collect any economc benefit that may
have been realized as a result of nonconpliance, even where a
regul ated entity has net all other conditions of the policy.
Recovery of econom c benefit may be wai ved, however, where DEP
determnes that it is insignificant.

Further, waiver of a punitive penalty does not include waiver
of the obligation to renedi ate harm caused by any viol ati on of
environmental requirenents. DEP reserves the right to use the
record of such violations as a foundation for establishing a
pattern of non-conpliance as a conponent of any future enforcenent
action.

If the regulated entity sufficiently denonstrates an inability

to pay, and satisfies all of the conditions of Section Ill.B. of
this policy, DEP may offer an alternative paynent plan, as that

termis defined in ERG Section Il, to recover the full economc
benefit.

If the regulated entity sufficiently denonstrates that paynent
of any penalty will significantly inpede its ability to conply or
performa renedi al nmeasure, DEP nmay suspend or wai ve paynent of any
penalty. In this case, DEP staff should first consider the use of
an alternative paynent plan to recover at |east a portion of the



econom c benefit prior to considering suspension or waiver of the
full anount.

3. Reducti on of Punitive Penalty by 50%

Regul ated entities often discover violations through neans
| ess systematic than an environnmental audit. To provide
encouragenent for this kind of self-policing, DEP will reduce the
penalty for any violation of environnental requirenments up to 50%
of the punitive penalty, provided that the regulated entity
satisfies all of the conditions of Section I11.B(2) through (9)
below (i.e., the regulated entity voluntarily discovered, pronptly
di scl osed and expeditiously corrected a violation even though it
was not found through an environnmental audit and the regul ated
entity cannot docunent due diligence). Specifically, DEP wll
calculate a penalty according to the Cal cul ati on Qui dance, and
reduce the punitive portion, not including the regulated entity's
econom ¢ gain from nonconpliance, up to 50%

In resolution of these cases, the establishnent of a
managenent process that satisfies the six (6) criteria included in
the definition of due diligence should be included as a term of
settlement as appropriate to the nature and size of the regul ated
entity.

4. No Crimnal Recommendati ons

DEP will not recommend to the Massachusetts O fice of the
Attorney Ceneral or other prosecuting authority that crim nal
charges be brought against a regulated entity where DEP determ nes
that all of the conditions in Section II1.B. are satisfied, and
where the violation, in the judgnment of the DEP/ AG Case Screening
Comm ttee, does not denonstrate or invol ve:

(a) a preval ent managenent phil osophy or practice that
conceal ed or condoned environmental violations; or

(b) high-level corporate officials' or managers' wl|ful

bl i ndness, as that termis defined in this policy, to the
viol ations, or conscious involvenent in the violations after
bl i ndness.

Whet her or not DEP recommends the regul ated entity for
crimnal prosecution under this section, DEP reserves the right to



recommend prosecution for the crimnal acts of individual officers,
nmanagers or enpl oyees.

Whet her or not DEP recommends the regul ated entity for
crimnal prosecution under this section, the Massachusetts Ofice
of the Attorney Ceneral and other prosecuting authority retain
i ndependent authority to initiate crimnal charges against a
regul ated entity.

5. No Routine Request for Audit Reports

DEP will not routinely request or use an environnental audit
report, as that termis defined in this policy, to initiate an
i nvestigation of, or an enforcenent action against the regul ated
entity. For exanple, DEP will not routinely request environnmental
audit reports when it conducts inspections. However, if DEP has
reason to believe, independent of information in an environnental
audit report, that a violation has occurred, DEP nmay seek any
information, including environnental audit reports, relevant to
identifying violations and determning liability or extent of harm

DEP preserves its rights to inspect a facility after deadlines
for correcting nonconpliance disclosed through an audit have
elapsed. In addition, DEP will inspect a facility at any tine
should it have reasonabl e cause to believe that an imm nent threat
or actual harm has occurred and is ongoing at the tine.

B. CONDI TI ONS TO SATI SFY FOR PENALTY RELI EF

1. Systenmatic D scovery

The viol ati on was di scovered through:
(a) an environnental audit, as defined in this policy; or

(b) an objective, docunmented, systematic procedure or
practice reflecting the regulated entity's due diligence in
preventing, detecting, and correcting violations. The

regul ated entity nust provide accurate and conplete
docunentation to DEP as to how it exercises due diligence to
prevent, detect and correct violations according to the



criteria outlined in the definition of due diligence in this
policy. DEP may require as a condition of penalty mtigation
that a description of the regulated entity's due diligence
efforts be nmade publicly available in order to allow the
public to judge the adequacy of conpliance nanagenent systens,
| ead to enhanced conpliance, and foster greater public trust
inthe integrity of conpliance nmanagenent systens.

2. Vol untary D scovery

The violation was identified voluntarily, and not through a
| egal | y mandated nonitoring, testing, record-keeping, reporting,
sanpling or notification requirenment prescribed by statute,
regul ation, license, permt, judicial or admnistrative order,
consent order or agreenent. For exanple, this policy does not

apply to:

(a) self-certification statenents required under the DEP
Envi ronnental Results Program

(b) emssions violations detected through a continuous
emssions nonitor (or alternative nonitor established in a
permt) where any such nonitoring is required,

(c) violations of National Pollutant D scharge El i mnation
System (NPDES) discharge limts detected through required
sanpling or nonitoring; or

(d) violations discovered through a conpliance audit

required to be perforned by the terns of a consent order or
settl ement agreenent.

3. Pronpt D scl osure

The regulated entity fully discloses to DEP a specific
violation within ten (10) days (or such shorter period required by
law) after it has discovered that the violation occurred, or nmay
have occurred. Were a statute or regulation requires reporting be
made in less than ten (10) days, disclosure shall be nmade within
the time limt established by | aw

The initial notification of a violation pursuant to this
policy may be by tel ephone call within the ten-day period, but nust
then be confirmed in witing within five (5) days of the tel ephone



call. Both nust be received by the responsible conpliance and
enf orcement manager, or designated alternate in the appropriate DEP
Ofice.

In situations where the violation is conplex and the regul ated
entity believes that it cannot definitively determ ne conpliance
within the ten-day period, the regulated entity nust notify DEP of
the situation within the ten-day period, request an extension of
time, assune the burden of showi ng that additional tine is needed
to determ ne conpliance status, and work with DEP to nmake a
definitive determnation of conpliance status. DEP may extend the
period of tine if the circunstances do not, in the sole discretion
of DEP, present a serious threat and the regulated entity neets its
burden of showi ng that the additional tinme was needed to determ ne
conpl i ance st at us.

4. D scovery and Di scl osure | ndependent of Governnent or
Third Party

The violation nust also be identified and di scl osed by the
regul ated entity prior to:

(a) the comencenent of a federal, state or |ocal agency

i nspection or investigation, or the issuance by such agency of
an information request to the regul ated entity;

(b) notice of a citizen suit;

(c) the filing of a conplaint by a third party;

(d) the reporting of the violation to DEP (or other

gover nnent agency) by a "whistlebl ower" enpl oyee, rather than
by one authorized to speak on behalf of the regulated entity;
or

(e) discovery of the violation through any other nmeans by a
regul atory agency.

5. Correction and Renedi ati on

The regul ated entity corrects the violation within thirty (30)
days of discovery, certifies in witing that violations have been
corrected, and takes appropriate neasures as determned by DEP to
remedy any harmto public health, safety and welfare or the
envi ronment due to the violation.
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| f DEP determnes that an immnent threat to public health,
safety or welfare, or the environnent results, or could result from
the violations, DEP may, pursuant to any relevant authority,
require correction of violations and renedi ati on of any harm
earlier than thirty (30) days of the regulated entity's discovery.

If nmore than thirty (30) days will be needed to correct the
violation(s), the regulated entity nmust notify DEP in witing
before the thirty-day period has passed, request an extension of
time, and assune the burden of showing that additional tine is
required. Were appropriate, DEP nay require that to satisfy
conditions 5 and 6, a regulated entity enter into an appropriate,
publicly avail abl e, enforceabl e agreenent (e.g., admnistrative
consent order), particularly where conpliance or renedi al neasures
are conplex or a lengthy schedule for attaining and mnai ntai ni ng
conpliance or renediating harmis required. DEP may require the
violator to agree to a stay of the statute of limtations if
necessary to assure conpletion of renediation.

6. Prevent Recurrence

The regul ated entity agrees in witing to take steps to
prevent a recurrence of the violation, which may include, but not
be [imted to inprovenents to its environnental auditing or due
diligence efforts.

7. No Previ ous H gher Level Enforcenent

The specific violation (or closely related violation) has not
been included in a higher |evel enforcenent action, as that termis
defined in ERG Section Il, taken by DEP, the Massachusetts Ofice
of the Attorney Ceneral, or U S. Environnental Protection Agency
against the regulated entity wthin the past five (5) years at the
sane facility, or is not part of a pattern of federal, state or
| ocal violations by the regulated entity's parent organization (if
any), which have occurred within the past three (3) years.

For purposes of this section, a violation is:

(a) any violation of federal, state or |ocal environnental
law or regulation identified in a judicial or admnistrative
order, consent agreenent or order, conplaint, conviction or
pl ea agreenent; or

(b) any act or omssion for which the regulated entity has
previously received penalty mtigation from DEP .
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8. QG her Viol ations Excl uded

The violation is not one which, in the sole discretion of DEP

(a) resulted in significant actual harm or presented a
significant risk of harmto public health, safety or welfare,
or the environnent;

(b) violates the specific terns of any admnistrative or
judicial order, or consent agreenent; or

(c) results froma failure to tinely notify the DEP of a

rel ease or threat of release of oil and/or hazardous
materi al s.

9. Cooper ati on

The regul ated entity cooperates as requested by DEP, and
provi des such information as i s necessary and requested by DEP to
determne applicability of this policy. Cooperation includes, at a
m ni mrum provi ding reasonabl e site access, all requested docunents
and access to enpl oyees and assistance in investigating the
violation, any nonconpliance related to the disclosure, and any
envi ronment al consequences related to the violations.

4ERG AUDI T
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